The present article discusses the bases for decision-making with particular focus on general principles of law and equity. The article draws the distinction between general principles of law, principles of equity, amiable composition, and lex mercatoria, and suggests possible difficulties regarding annulment and enforcement of arbitral awards.
The arbitrators' competence to decide on the basis of general principles of law and equity follows in Polish law from Article 1194 § 1 of the Code of Civil Procedure (hereinafter referred to as CCP) 1 . This provision provides that "the arbitral tribunal shall settle the dispute in accordance with the law applicable to the relationship in question, or if explicitly so authorized by the parties, in accordance with the general principles of law or the principles of equity" 2 .
Decision-making based on general principles of law differs from decision-making based on principles of equity. General principles of law are namely formulated a priori and constitute certain objective and abstract principles accepted in most legal systems, usually developed over the centuries. Principles of equity are, however, difficult to formulate in abstract terms. They usually become clear while considering specific factual circumstances 3 . The arbitral tribunals' competence to decide according to general principles of law and equity means that arbitrators are not obliged to apply the dispositive provisions of the law 4 . However, the arbitrators' discretion is limited, where they have to decide on the basis of general principles of law, whereas it is not limited when the arbitral decision is based on principles of equity. As emphasised in Polish doctrine by B. von Hoffmann, arbitral tribunals which "develop the law" based on general principles of law differ from tribunals deciding as amiable compositeurs. The former do not focus solely on the resolution of a particular dispute. Rather, these tribunals assess a general legal dispute and establish rules as if they were the legislator 5 . Polish law indeed emphasises the difference in application of general principles of law and principles of equity (Article 1194 § 1 CCP). A similar conclusion is justified regarding the general principles of law and lex mercatoria and equity 6 . The arbitral decision-making based on general principles of law does not necessarily mean that arbitrators will apply lex mercatoria. However, it is difficult to indicate the differences between these two categories, not in the least because many authors consider these two bases for decision the same.
In other legal systems, the division between the general principles of law and equity is visible less clearly. Swiss law, for instance, refers to rules of law and equity. Article 187 of the Swiss Private International Law states that an arbitral tribunal should rule according to "règles de droit" chosen by the parties and that the parties may authorise the tribunal to rule according to equity 7 . French law, similarly allows the tribunal to rule according to règles du droit, both systems thus implicitly allowing also for general principles of law as the basis for decision, at least if the general principles are part of the legal system 8 . Also legal doctrine in these countries recognises the arbitral competence to adjudicate according to general principles of law 9 .
Polish doctrine considers the following principles as transnational general principles of law: freedom of contract in international trade, principle of rebus sic stantibus, pacta sunt servanda, the principle of good faith, prohibition of abuse of subjective rights, the principle of cooperation between the creditor and debtor to perform the contract, the principle of liability for breach of contract and damages, prohibition of contradicting the effects of own behaviour or prior acts of will (venire contra factum proprium nemini licet), the principle that the impossible excludes obligation (imposibilium nulla obliagatio), the principle of protection of acquired rights, the principle of protection of trust 10 .
In the international arbitration doctrine and practice i.a. the following general principles are accepted: pacta sunt servanda and its complementary rule of rebus sic stantibus, at least as long as it is interpreted restrictively, force majeure, the principle that execution of a contract implies its existence, the principle of interpretation contra proferentem, the obligation to mitigate damages, the principle of good faith 11 .
Application of the general principles of law by arbitral tribunals depends, under Polish law, in any case on the parties' authorisation. Arbitrators cannot base their decision on this basis if they have not been explicitly authorised to do so by the parties. Article 1194 § 1 of the Polish CCP is unequivocal in this respect. It clearly stipulates that the parties must grant the arbitrators the competence to adjudicate on the basis of general principles of law. In other legal systems this may be approached differently. As mentioned supra, the Swiss and French laws on international arbitration state for example that the parties may chose "rules of law" as the basis for the arbitral decision. On the other hand, in these legal systems, the parties may authorise the arbitral tribunals to rule according to equity or as amiable composition. It follows thus that in these legal systems, general principles of law constitute a different basis for decision than equity. The choice of general principles of law understood as rules of law is subject to the same requirements as choice of law clauses. Accordingly, in theory in these systems, arbitrators could also be authorised to rule according to general principles of law implicitly. Arbitrators must in any case determine first precisely the scope of the parties' choice of law clause 12 . On the other hand, decision-making according to equity requires the parties' explicit authorisation. An explicit requirement for authorisation in Polish law implies that the parties cannot express their will impliedly and that the arbitrators cannot derive from this any authorisation. Polish law on arbitration does not specify the form for this explicit authorisation. However, it should be concluded that it should be in writing. Other legal systems address this issue similarly if a specific party's authorisation for some decision basis is required: generally, no specific requirements concerning the form of the authorisation to decide in equity are mentioned 13 . The doctrine for instance in Switzerland accepts nevertheless that the authorisation may be both explicit and tacit 14 . Some arbitration rules may, however, require that authorisation be given explicitly. This is the case, for instance in Swiss Rules of International Arbitration 15 . As opposed to choice of law clauses, authorisation to decide in equity or as amiable compositeur cannot in most systems be implied from parties' tacit actions. It is questionable whether reference to general principles of law should be considered in the same manner as reference to particular legal systems. It does not seem correct to assume that these two are identical. The assessment, as to whether decision-making based on general principles of law is allowed, is namely possible only through reference to a particular legal system. If decision-making based on general principles of law is possible only with the parties' explicit authorisation, it results from a specific legal provision. Similarly, the sole fact that the parties have chosen international arbitration as the method for the resolution of their disputes cannot lead to the conclusion that it was the parties' will to authorise arbitrators to decide based on general principles of law 16 . It is clear that an arbitral tribunal, which has been mandated by the parties to decide the dispute according to a specific legal system, cannot apply general principles of law instead 17 . The application of general principles of law -compared to the application of a specific legal system -is more complicated, not in the least owing to specific rules for burden of proof 18 , and may cause results difficult to foresee.
The discussion of general principles of law entails a rather essential, but not fully clarified, theoretical issue. It is namely necessary to consider whether general principles of law must be treated as legal norms or rather merely as directives of behaviour. A two-fold solution seems appropriate. Firstly, some of the principles are reflected in some national laws. These principles can be considered legal norms, generally accepted and common to the so-called civilised legal systems. As an example, norms concerning the sanctity of international agreements can be noted 19 . Secondly, some general principles of law result from international arbitral practice, which is why they function in international trade. This assumption leads to the conclusion that the general principles of law established through arbitral case-law may constitute directives of behaviour. The formulation of these principles in arbitral practice has allowed them to subsequently transpire into national legal systems and become part of them. The conclusion that general principles of law are not legal norms, unless when they undoubtedly form part of a specific legal system, is furthermore supported by the argument that some general principles are not norms ready for immediate application. Certain principles can namely collide with each other. For instance, the principle of contract autonomy may collide with the 17 principle of trade protection 20 . For these reasons the first approach may not be generally supported. On the other hand, the proposition that general principles of law were considered legal norms would support legal certainty, which is indeed one of the purposes of law. In case, namely, an issue arose as to whether to apply the law or general principles of law, the second approach leads to the following conclusion: the law if the focus is on the law's certainty, and general principles of law if the focus is on justice.
Without any further analysis of the aspects of the codified general principles of law, it is interesting to make note here of the ICC arbitral practice. In many cases the principle of good faith was mentioned as one of the most important transnational principles. A further principle developed by arbitral case-law is the principle of prohibition of corruption. This principle has been discussed in a number of cases, however the most notable is the Hilmarton case 21 , one of the first known arbitral cases to explicitly discuss this principle. The parties in this case were a French company Omnium de Transaction et de Valorisation (OTV) and Hilmarton, a British company. The parties signed an agreement, which gave Hilmarton the task of business and tax consulting as well as the administrative coordination of a project. When Hilmarton demanded payment according to the agreement, OTV refused. Subsequently, Hilmarton requested an ICC arbitral tribunal to resolve the issues. OTV argued i.a. the nullity of the agreement based on alleged bribery of the Algerian officials. The parties' agreement was indeed found null and void due to the violation of public policy. Moreover, the arbitrator G. Lagergren held the dispute not to be arbitrable as it arose out of a contract 22 of which the subject-matter was illegal 23 . Hilmarton subsequently sought annulment of the arbitral award before the Swiss Federal Tribunal, which was granted. The Federal Tribunal held that the award was arbitrary and that no proof of bribery by Hilmarton of the Algerian officers was in fact established. Meanwhile, however, the case was also reviewed by the French courts, including the French Court of Appeal, which granted the enforcement of the arbitral award. Also in other ICC cases (Nos. 2730 and 3913) the issue of dishonest practices was discussed. The latter case clearly demonstrated that bribery resulted in nullity of the contract. The prohibition of corruption in arbitral case-law seems to have developed in the light of the similarities of solutions to this issue in various legal systems. Currently, the principle of prohibition of corruption is considered only in the light of public policy 24 .
The principle of good faith, however, has proved essential in arbitral case-law not only because of its significance 25 , but also because it is applicable to various circumstances. In this context ICC Case No. 5056 of 1968 26 should be noted. The arbitral tribunal in this case held: "the principle of good faith does not allow a party to sign the document evidently containing the contractual terms, then to take advantage of the other party's services performed according to these terms and at the same to question its own obligations due to the fact that the contract was concluded with a company that was supposed to be established, whereby its establishing depended on the will of this party" 27 31 . The Court of Appeals refused to annul the award, emphasising implicitly that the principle of good faith forms part of public policy: "an arbitral tribunal does not violate the principle of the débat contradictoire where it refers to the principle of contract performance in good faith -transnational public policy -that was mentioned during the debate" 32 . The same Court of Appeal discussed the principle of good faith as part of public policy also in another judgment 33 : "Considering that contract performance in good faith is a general principle of public international law (…), in respect of which the arbitrator has the particular obligation to respect it (…). Furthermore, considering in respect thereof that the arbitral tribunal held correctly, not in order to violate international public policy but to the contrary -in order to respect it, that to take into account the judgment of Ivory Coast which establishes the party's insolvency (…) violates the general principle of performing contracts in good faith" 34 .
The resolution of international disputes based on general principles of law is a particularly useful tool, as it allows for thorough analysis of the problem from an entirely different perspective than if the dispute were to be resolved only on the basis of the law. supranational principles may, however, provoke certain questions in the light of Polish law (Article 1194 § 1 CCP). It is namely uncertain, if general principles of law may be applied only if the dispute results from an international transaction, i.e. in the case of international arbitration, or also in domestic arbitration. This issue may indeed be resolved based on the literal interpretation of Article 1194 § 1 CCP, which refers generally to "general principles of law". As such, general principles of law encompass all principles of law, both those resulting from national as well as from international or foreign law and common rules of legal thinking. Some of the general principles of law are of a supranational character. However, it is unquestionable that some of them are codified in domestic laws (e.g. the principle of freedom of contract, in Polish law embodied in Article 353 1 of the Civil Code). It may thus be concluded that also national arbitration provides for the possibility for arbitral tribunals to adjudicate on the basis of general principles of law, unless these principles are unknown to the particular legal system. To conclude otherwise would mean firstly that the bases for arbitral decision-making would be significantly limited. Secondly, the said article does not provide for any such limitations. Nor does it suggest that the basis for decision-making would be limited depending on a particular type of arbitration.
The most debatable issue concerning the application of extra-legal bases for decision-making is not the issue of the competence of arbitral tribunals, but the understanding of the basis itself. A few preliminary remarks are appropriate in order to thoroughly investigate this issue. Firstly, the term equity can be understood in many ways even if its meaning is analysed in the context of a specific legal language. Secondly, the meaning of this term is seriously emotionally charged 35 . The classic definition of equity implies that a given decision is equitable when it equitably corrects the judgement which otherwise should be rendered 35 on the basis of the norms applicable to cases of this type 36 . In this sense, equity refers to the so-called independent definition. Another approach is the so-called relative approach. It differs from the classic approach in that it is understood as a characteristic of a decision or of a norm, while it assumes compatibility with another norm. In theory, it is very difficult to differentiate equity from justice, as equity sensu largo is a synonym of justice 37 . Equity may not intervene generally in order to do justice, but it will do so only when the prerequisites for such intervention are fulfilled. Equity understood as a legal criterion can be evaluated in a functional sense, i.e. by reference to the function it fulfils in the legal system. It is accepted that decision-making based on principles of equity constitutes a fundamental tool for resolving conflicts between law and morality, arising where the morally accurate, abstract and general norm is in conflict with the moral evaluation of the specific circumstances subject to decision-making 38 .
From the arbitral tribunal's viewpoint, the term equity is taken into consideration when reference is made to the principles of equity. Another phrase seems also appropriate, namely that arbitrators deal with the principles flowing from equity. Both phrases in fact mean the same thing, however some legislators, as in Poland (Article 1194 § 1 CCP), have opted for the phrase "principles of equity 39 . In other legal systems, these terms differ significantly. Some refer only to equity; some do not mention it even explicitly like in the English Arbitration Act of 1996, whereas French law for instance only speaks of amiable composition 40 . In theory, the phrase principles of equity assumes the existence of some system of equity rules, according to which the assessment of a given case is made. One cannot specifically reasonably assume that adjudicating according to the principles of equity means nothing and that it is not to be given any, however fleeting, meaning. This meaning can in fact be rather abstract. The abovementioned provision of the Polish CCP is an example of a reference to equity in a legal text. It does not indicate the equity of a purpose, but uses equity as a factor to determine the basis for arbitral decisions. Referring to principles of equity as a basis for decision-making requires futhermore that these principles are distinguished from the general clauses which in their turn refer to equity. The essence of general clauses is to open the legal system to non-legal criteria, i.e. criteria that have not been incorporated into the legal system and the contents of which have not been precisely defined 41 . General clauses allow for juridical criteria, whereas decision-making based on principles of equity consists in searching for a solution to an existing dispute, according to the directives of equity and justice, regardless of the legal norms binding at the same time 42 .
Adjudication based on principles of equity must furthermore be clearly differentiated from mediation and conciliation. Adjudication referring to specific bases does not imply seeking a settlement, but rather the resolution of a specific dispute. An arbitral award, even if it was rendered based on principles of equity, is binding for the parties, particularly so if it has been approved by the state court. A settlement reached in mediation does not have this force.
Adjudication based on equity is allowed not only in Polish law, but also in other legal systems. A few examples of arbitration laws in the countries commonly regarded as the most important centres for international arbitrations in light of their supportive arbitration laws and case-law illustrate the different approaches. In France 43 , Article 1497 of the Code of Civil Procedure provides that arbitrators may decide as amiable compositeurs if expressly authorised by the parties. Interestingly, French law generally allows arbitrators to adjudicate according to the "règles de droit" as opposed to the "law" chosen by the parties 44 . This formulation clearly allows thus the parties to choose any law as applicable to the dispute, i.e. also supranational law such as lex mercatoria 45 . In Switzerland 46 , "The parties may authorize the arbitral tribunal to rule according to equity" 47 . In England, interestingly, the Arbitration Act of 1996 grants such arbitrators' competence only implicitly 48 . The relevant provision is Article 46(1)(b) and states: "if the parties so agree, in accordance with such other considerations as are agreed by them or determined by the tribunal". Also other systems typically allow for decision-making based on equity. Article 1051(3) of the German ZPO should be noted, according to which the parties can release the arbitrators from deciding according to any law and authorise them to decide based on the principles of equity. the possibility of deciding based on equity, on the condition that both parties have agreed to it. Similar solutions are incorporated also in Article 34(1) of the Spanish Law on Arbitration.
Adjudication based on principles of equity is thus a commonly accepted method for decision-making. It allows the arbitral tribunals for the application of extra-legal criteria in resolution of disputes. Review of the solutions in foreign legal systems suggests that a further distinction must be made, namely between decision-making ex aequo et bono and as amiable compositeur 49 . This distinction is clearly visible in Article 28 (2) of the UNCITRAL Model Law and in some legal systems, of course particularly those based on the Model Law. In France, for instance, the concept of amiable composition is mentioned as an exception, as opposed to arbitration based on law and it is admissible only with the parties' consent. In Switzerland, however, decision-making based on equity has a different meaning from that in France 50 . Ratio legis of amiable composition allows arbitrators to mitigate the consequences of the application of contractual solutions as required by law, in light of the parties' interests or concerns of justice. Amiable composition allows the parties to waive the traditional benefits of the application of the law. On the other hand, it is generally accepted that an amiable compositeur may of course adjudicate solely on the basis of legal rules i.e. without mitigating their effects, if he considers it appropriate in the given case in the light of equity, justice, the parties' joint interests, or other values considered jointly by the parties as to beimportant 51 . Accordingly, decision-making based on principles of equity differs from amiable composition in that the arbitral tribunals must make an equitable evaluation according to subjective criteria, i.e. what forms in their perception a just resolution of the dispute 52 . Furthermore, decision-making ex aequo et bono compared to amiable composition implies broader freedom in disregarding legal norms in the light of equity imperatives 53 . As emphasised by A. Wach in Polish doctrine, an amiable compositeur, not being authorised to render a decision solely on the basis on equity, may, however use it and indeed often does so in practice. In accomplishing his mission, he may, in particular, mitigate the consequences of the application of a certain law, including the parties' law, in order to arrive at a just and equitable solution. This solution will to some extent disregard the rights and obligations formulated imperatively in the specific contract 54 . In order to further emphasise the difference between the legal concepts of equity and amiable composition, it has to be noted that in case of a decision ex aequo et bono, arbitrators are obliged to search for the just and equitable solution to the dispute, whereas in the case of amiable composition, it is the mere possibility and not obligation. Accordingly, arbitral tribunals can, but are in no way obliged to, make use of it 55 . In Polish law, however, these two concepts are not distinguished. Some authors suggest that this may constitute an argument to allow decision-making based on both versions of equity mentioned in Article 1194 § 1 CCP 56 . In our opinion, this position is too far-reaching. Firstly, amiable composition interprets equity in a slightly different way and secondly, the scope of authorisation for arbitrators is different. In the case of reference to principles of equity as the basis for decision-making in the light of Article 1194 § 1 CCP, arbitrators should be free from any legal norm, whereas their understanding of equity and justice is rather abstract. Decision-making as amiable compositeurs, however, does not free arbitrators from deciding on the basis of the law. Their understanding of equity takes here a different turn from that in decision-making based on equity. Also P. Lalive emphasises this difference in some sense, where he states that arbitration based on equity is disconnected from what constitutes law and as such it differs from amiable composition according to French law, which allows arbitral tribunals to mitigate the consequences of the application of the law 57 . The interpretation of the Polish Article 1194 § 1 CCP in a broader way is not appropriate, especially since it may cause confusion in the understanding of some concepts. Therefore, in our opinion, as the Polish legislator has opted for the principles of equity, this reference should not be interpreted in a broad way. Rather, this interpretation should be restrictive. The essence of decision-making on the basis of equity gives arbitral tribunals a certain leeway transcending the legal norms 58 . Decision-making on the basis of equity and without reference to the law may, however, in no case violate public policy. Arbitral competence always lies within the boundaries of the parties' competences and because the parties may never transgress upon public policy, a fortiori, also arbitrators may not do this 59 . If, however, such circumstances should arise, an arbitral award could be annulled or refused enforcement precisely owing to violation of public policy. Decision-making on the basis of equity may of course not justify the violation of the rights of defence and the parties' right to request annulment of an arbitral award. The precise scope of these rights differs, however, in various legal systems. As a consequence, all circumstances must be evaluated a casu ad casum.
Similar problems with regard to the annulment and enforceability of arbitral awards may arise in the case of awards based on general principles of law or lex mercatoria. Currently, most legal systems and their courts principally allow enforcement of such awards as long as they do not violate international public policy 60 .
Referring to the annulment of arbitral awards, the issue arises as to which public policy should be taken into account in evaluating possible violations: of the place of enforcement, the place of decision-making, of the legal system of the proper law or perhaps of an autonomous legal order. In the case of an arbitral award based on equity, it does not seem relevant to consider all legal systems, but only the one that constitutes the basis for this award 61 . Decision-making based on equity requires not only the parties' consent but also, more generally, the admissibility of such decision-making in a specific legal system. On the other hand, possibly also the public policy of the enforcement state should be taken into account, particularly where proper law allows for decision-making on the basis of equity and the law of the state of enforcement does not. In practice, arbitrators indeed often consider the place of potential enforcement of the award, particularly when this place is predictable.
A further interesting issue arises in the context of equity as a basis for arbitral decision-making, namely whether the possibility of deciding on the basis of equity may influence the nature of an arbitral award in the theoretical sense. The issue is really whether the fact that the parties choose the basis for decision-making somehow contradicts the jurisdictional theory, according to which positive law stands above the arbitrator's personal views of justice and equity. From the viewpoint of the theory of autonomy of will, the parties, when opting for a decision based on equity, are aware that they waive the certainty offered by positive law and choose uncertainty and unpredictability of the decision. However, these circumstances cannot be decisive in order to determine the legal theory of the arbitral award. This will be indeed decided in the light of other issues rather than solely with reference to the basis for decision-making.
The differences between equity and lex mercatoria have already been suggested above. Furthermore, Article 1194 § 2 of the Polish CCP obliges arbitral tribunals to consider trade usages. Other legal systems similarly require arbitrators to always take trade usages into account. For instance, Article 1496 of the French Code of Civil Procedure provides for that an arbitral tribunal tient compte dans tous les cas des usages du commerce. Many institutional arbitration rules contain similar solutions. For instance, Article 21 (2) of the ICC Arbitration Rules stipulates that "The arbitral tribunal shall take account of the provisions of the contract, if any, between the parties and of any relevant trade usages". The application of trade usages may cause many difficulties in practice. It is in particular unclear to what extent these usages should be taken into account if both parties provided for their application, for instance by submitting their dispute to an ICC arbitration and thus subjecting their dispute to the above-mentioned rule of Article 21 (2) of ICC Rules, and if at the same time, the proper law also requires the trade usages to be taken into account. In such circumstances it may be particularly unclear if the reference to ICC Rules incorporates indeed the trade usages to the parties' contract 62 .
In the light of the above, circumstances may arise where an arbitral tribunal will on the one hand decide on the basis of equity and on the other hand consider supranational trade usages. Should this lead to a conflict in the sense that a usage makes it impossible to apply a criterion of equity, the arbitral tribunal obviously cannot base its decision on both factors at the same time. This results from the fact that principles of equity have priority over trade usages. Trade usages indeed do not constitute an autonomous basis for an arbitral decision-making. In addition, trade usages are created by specific factual circumstances, which over the years have developed into a supranational system of its own. Application of principles of equity assumes, in its turn, the necessity to consider the specific circumstances of each case in an individual way 63 , and not in a general way as could be the case in the event that a specific usage was applied. The authorisation to abandon the strict application of the letter of the law and to consider the parties' joint interests in the case of reference to equity is the most important aspect. In a case, however, where the application of a usage leads in effect to a just solution, nothing prevents this norm from being applied in an arbitral dispute, even where they decide based on equity. A similar approach is for example found in Article 28 (4) of the UNICTRAL Model Law. However, this provision also provides for the application of trade usages not only in cases of decision-making on the basis of equity but also amiable composition.
In this context, a further question of the application of the contractual terms arises. As A. Lizer-Klatka emphasises, in Polish doctrine, the issue arises whether arbitrators should always consider the terms of the parties' contract, or if they can revise and develop them, finding solutions for the future 64 . There seems to be no consensus in this respect in the international doctrine: according to one view, arbitrators are not allowed to disregard the contractual terms. This view is particularly popular in Swiss doctrine. According to the second view, however, arbitrators are allowed to revise the contractual terms 65 . This issue becomes particularly relevant in international arbitration as well as in arbitration where the tribunal is authorised to decide as amiable compositeur. This issue can indeed be resolved quite simply in the light of party autonomy and public policy. Undoubtedly, where dispositive provisions are at stake, arbitrators, through the delegation of powers that otherwise belong to the parties, may, rather than determine the consequences of application of these provisions, also refer to other relevant bases in order to resolve the dispute. Following this view, one can say that the arbitrators' competence to revise the parties' contract means that arbitrators have the same competences in relation to this contract as in relation to the dispositive provisions of the applicable law. The powers of amiable composition reflect the parties' powers, whereby the parties waive their powers and grant these powers to arbitrators. The opponents of this view suggest, however, that it is irreconcilable with the fundamental principle of the sanctity of the parties' contract 66 . This has also been underscored in arbitral case-law. An example is offered by ICC Case No. 3267 of 1979, which stated: "In spite of the fact that some legal scholars are of the opinion that arbitrators empowered to decide in amiable composition can revise the provision of the parties' common will, it is a commonly accepted principle that the primary duty of an arbitrator, also adjudicating as amiable compositeur, is the application of the parties' contract, unless it is clearly established that the contractual terms are unequivocally contrary to the actual parties' will or that they violate public policy. In the arbitral tribunal's opinion, this principle is the fundamental condition for the security of international trade" 67 . Similarly, in ICC Case No. 3938 of 1982, the arbitral tribunal considered: "according to the dominant doctrine and practice of international commercial arbitration, an arbitrator amiable compositeur remains bound by the contract (…). Considerations that may lead the amiable compositeur to mitigate the effects of the application of dispositive provisions of law in specific circumstances are inapplicable in respect of the contract, a special regulation arising out of the parties' own will" 68 . Additional arguments against the arbitral competence to revise the contractual provisions are furthermore found in Article 28 (4) of the UNCITRAL Model Law. This issue, of fundamental theoretical and practical importance, has also often been considered in the case-law of state courts in annulment and enforcement proceedings. It has been particularly visible in the case-law of French courts, perhaps unsurprisingly when one considers the origin of the concept of amiable composition. In fact, the issue of arbitral competence to revise the parties' contract in international arbitration has been approached with caution in the light of the unquestionable principle of pacta sunt servanda, which is considered part of supranational public policy 69 . Indeed, in this respect any revision of the parties' contractual framework seems to violate public policy in its supranational understanding. On the other hand, however, the possibility of modifying the parties' contractual clauses in the light of equitable concerns, without the actual renegotiation of the contract, seems to remain in compliance with the principles of amiable composition. In any event, in order to avoid any doubt as to the scope of arbitral decision-making it is advisable to provide an appropriate clause in the arbitration agreement 70 .
